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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 158 B.R 438

JOHN LOCK, Case No. 92-09763-R
Debt or . Chapter 7

/

ESTER LOCK

Plaintiff,
V. Case No. 92-1300-R

JOHN LOCK, Adversary Proceedi ng

Def endant . /

SUPPLEMENTAL OPI NI ON

This matter i s before the Court onthe plaintiff's notion for
summary di sm ssal of the defendant's counter-conplaint. This opinion
suppl enent s t he bench deci si on gi ven on April 29, 1993, grantingthe

moti on.

John Lock i s the debtor inthis Chapter 7 proceedi ng. Ester Lock
isthe debtor's former spouse, and the plaintiff inthis adversary

proceedi ng.



The parties were divorced in 1972. The di vorce decree provi ded
t hat the debtor would pay the plaintiff $900 per nonth for child
support. The debtor did not nake t he required paynents. On June 27,
1989, the state court entered ajudgnent requiringthe debtor to pay
past due child support and interest i nthe anount of $164, 668.86. This
order was entered foll ow ng a conpl ete revi ewof the facts regardi ng

the debtor's child support arrearage.

The debtor's schedul es |i st a debt of $80, 000 for interest onthis
child support arrearage. The plaintiff filedthis adversary proceedi ng
to have both the interest?! and the principal debt for child support
decl ar ed nondi schar geabl e. The debt or counter-cl ai ned, all egi ng t hat
a portion of the obligationow ng by hi mto his ex-spouse shoul d be
di scharged. The debtor asserts that, although designated as an
obligation for child support, the debt is not actually for child
support because it is unreasonable and excessi ve.

The plaintiff filedthis notionfor summary di sm ssal of the
counter-conpl aint. The notion asserts that the reasonabl eness of the

debtor's child support obligations has beenlitigated at | east once,

1 The parties filed cross-notions for sunmary judgnent on t he
gquestion of the dischargeability of the interest portion of the
judgment. The Court granted the plaintiff's notion and deni ed the
debtor' s notion, holdingthat theinterest i s nondi schargeabletothe
extent that the underlying debt is nondi schargeable.
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and per haps nore than once, inthe state court. Thus, applyingres
judi cata or col |l ateral estoppel, plaintiff asserts that the def endant
is precluded fromlitigatingthat i ssue again. She argues that the
obl i gati on established by the state court was in the nature of child
support, that thereis no basistocharacterizeit in any other way or
todetermnethat it is an obligation of any other nature, and that the
reasonabl eness of the anount of the obligationis not rel evant inthese
ci rcumst ances.

I n response, the debtor contends that the Court nust consider the
reasonabl eness of the obligationindetermningits dischargeability.
He further contends that there are issues of fact regarding the
reasonabl eness of the child support obligation, bothinregardtothe
arrearage anount andinregardtothe continuingobligationfor one of

the children.

The issue raised by this motion is whether the debtor's
obligationstothe plaintiff are nondi schargeabl e under 11 U. S.C. 8§

523(a) (5)2 because these obligations are inthe nature of child support.

2 Section 523(a) provides in pertinent part:
A di scharge under section 727, 1141, 1228(a),

1228(b), or 1328(b) of this title does not
di scharge an i ndividual debtor from any debt--

(5) to aspouse, fornmer spouse, or child of
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The Sixth Circuit has interpretedthis sectionintw cases: Longv.

Cal houn (ILnre Cal houn), 715 F. 2d 1103 (6th G r. 1983); andSi nger v.

Singer (Ln re Singer), 787 F.2d 1033 (6th Cir. 1986).

I n Cal houn, the i ssue was whet her t he debtor's agreenent inhis
di vorce judgnment to assune certain marital debts and hol d his forner
spouse harm ess for such debts was nondi schargeabl e support or
di schargeabl e property settlement. The court held that in proving
nondi schargeability, the plaintiff nust establish four elenents:

1) First, whether the parties and state court intended the
obligation to be for support or maintenance;

2) Second, whet her the obligation has the effect of providing
necessary support;

3) Third, whether the obligation is reasonable; and

4) Fourth, if the entire amunt of the obligation is not
reasonabl e, what anount woul d be reasonabl e to provi de the fornmer

spouse support.

t he debtor, for alinony to mai ntenance for,
or support of such spouse or child, in
connection with a separati on agreenent,
di vorce decree or ot her order of a court of
record . . . but not to the extent that--

(B) such debt includes a liability
desi gnat ed as al i nony, mai nt enance, or
support, unless such liability is
actually in the nature of alinony,
mai nt enance, or support

11 U.S.C. § 523(a) (1989).



Cal houn, 715 F.2d at 1109-10.

Three years later, the Sixth Crcuit decidedSinger. At issuein
Si nger was a di vorce decree whi ch provi ded t hat neither spouse woul d
pay t he ot her support, and t hat t he debt or woul d make nont hl y paynent s
to the forner spouse for ten years. The debtor alleged that the
payments were in settl ement of the former spouse’'s interest inthe

marital home, and was thus a di schargeabl e property settlenent.

The Singer court held that the obligation was nondi schargeabl e
because it was "a property settlenment i nconjunctionwth alinony,

mai nt enance, or support Si nger, 787 F.2d at 1034. The
maj ority opinion inSinger didnot refer tothe Cal houn four part test
for determ ning dischargeability of debt assunption.

For the reasons stated bel ow, this Court believes that S nger,

rat her than Cal houn, is the appropriate source of authority for this

case.

V.

The issue franed in the Cal houn case was very specifically

identified by the Sixth Circuit:

Thi s case presents the i ssue of when a debtor's assunption
of joint debts and t he undertaki ng to hold a fornmer spouse
harm ess as part of a nmarriage separation agreement
constitutes support or alinony paynents to the fornmer spouse



resulting in non-di schargeabl e debts under 11 U.S.C. 8§
523(a) (5).

Cal houn, 715 F.2d at 1106.
There are two critical distinctions between theCal houn case and

t he present case.

Whi |l e the Cal houn case dealt with the di schargeability of an
obligation to assune a joint debt, the issue in the present case
concerns the di schargeability of an obli gati on whi ch was undi sputedly
i ntended as child support. The distinctionis crucial because in
Cal houn t he i ssue was whet her t he assunpti on of joi nt obligations was
in the nature of spousal support or property settlenent.

The | anguage of the Cal houn opi ni on strongly suggests that the
t est s announced therein are applicable only in circunstances invol vi ng
the obligationto assune joint debts. For exanple, instatingthe
first of theteststo be applied, the court said: "W believethat the
initial inquiry nmust be to ascertai n whether the state court or the
parties to the divorceintendedto create an obligation to provide
support through the assunption of the joint debts.” 1d. at 1109
(enphasis in original).

The court's enphasis on the specific facts beforeit was al so

apparent when the court described the second test:



| f t he bankruptcy court finds, as athreshold matter, that
assunpti on of the debts was i ntended as support it nmust next
i nqui r e whet her such assunption has theeffect of providing
t he support necessary to ensure that the daily needs of the
former spouse and any children of the marriage are

sati sfied.

Id. (enphasis in original).
Finally, indescribingthelast tw tests, theCal houn court again
enphasi zed the factual circunmstances in which the case arose.
Havi ng f ound t hat t he | oan assunpti on has t he ef fect of
provi di ng necessary support, the Bankruptcy Court nust
finally determ ne t hat the anount of support represented by

t he assunptionis not so excessivethat it is manifestly
unreasonabl e under traditional concepts of support.

Id. at 1110.

Therefore, this Court concludes that Cal hounislimtedto cases
i nvol vi ng debt assunption, andis therefore inapplicabletothe present
case.

The Si nger deci si on supports this Court's concl usion. The i ssue
presented i n Singer was whet her an obligationin adivorce judgnent was

di schargeabl e under § 523(a)(5). The court held:

The t hree basi c scenarios arising fromthe statute are as
follows: 1, if paynent, i.e., Settlenent Agreenent, is for
al i nony, maintenance, or support, the debt is non-
di schargeabl e; 2, conversely, if the paynment, or Settl enent
Agreenent is strictly a property settlenent, the debt is



di schargeabl e; 3, wherethereis aproperty settlenent in

connection w th alinony, nmai ntenance, or support, the debt

i's non-di schar geabl e.

The present case i s an exanpl e of this "third" scenari o.

Def endant - appel | ant argues that paragraph 15 of the

Settlement Agreenment clearly indicates a "property

settlenment” inlieu of alinony, thereby making t he debt

di schar geabl e.

Singer, 787 F.2d at 1034.

The significance of Singer is that the court did not apply the
four prong test of Cal hounin determ ningthe di schargeability of the
obligation. This Court can only concl ude that the court inSinger made
the specific decision not to apply the Cal houn analysis in the
ci rcunst ances of that case. Judge Quy, in his concurring opinion, cane
to the conclusion that the test inCal houn shoul d be applied, and the
obl i gati on shoul d be hel d nondi schar geabl e usi ng t hat anal ysi s i nthat
case. However, the mgjority inSinger didnot followthat approach;
rather, the majority sinply | ooked at the agreenment itself and

determ ned that the obligation was in the nature of support or

mai nt enance.

Thi s Court recogni zes that there are many bankruptcy deci sions in
the Sixth G rcuit which have, neverthel ess, appliedtheCalhountest in
circunstances sim |l ar tothose presentedin the case at bar. See,

e.g.. Inre Skaggs, 91 B.R 1018 (Bankr. S.D. Ohi o0 1988); Inre Leupp,




73 B.R 33 (Bankr. N.D. Chio 1987). However, this Court concl udes t hat
to a large extent, those decisions applied Cal houn w thout any
doctrinal anal ysis of whet her i ndeedCal houn shoul d be appliedinthe

ci rcumst ances.

The Cal houn case i s al so di stingui shabl e because inthat casethe
obligation arose froma negoti ated separation agreenent. In the
present case, the debtor's obligation to the plaintiff has been
litigated andre-litigated by the parties, and results froma recent
judgnment by the state court. This is a significant distinction
because, at | east in part, the basis for theCal houn decisionisthe
f undament al principlethat one cannot contract away bankruptcy rights.

Specifically, the court stated:

We recogni ze that suchinquiry may, ineffect, nodify a
judgment or decree of a state court. In view of the
congressi onal mandate to apply a federal standard, this
cannot be avoided. Actual interference, however, wll
probably be mnimal. In acontested case the |ikelihood
that the state court woul d have awar ded support where it was
unnecessary is sufficiently renote that such interference by
t he bankruptcy court will sel dombe necessary. Wen, asin
t he present controversy, the decreeis not theresult of a
contested case but nerely incorporates the parties’
agreenent, the concern for comtyis of |essinportance. To
allowthe parties' characterization of aloan assunptionin
such cases to control proforma would permt the debtor to
agree to forego his rights under the bankruptcy | aws.

Cal houn, 715 F.2d at 1109-10 n. 10.



The court in Calhoun further exam ned the distinction:

We enphasi ze that the nature of this final inquiry asto
whet her the | oan assunpti ons woul d constitute an excessive
degr ee of support beyond t hat whi ch any state court woul d
reasonably all owgi venthe parties' relative circunstances,
isalimtedone. It is not intendedthat the Bankruptcy
Court sit as a "super-divorce" court. Rather, the purpose
of such inquiry is to ensure that the degree of support
represented by the |oan assunptions, particularly in
uncont est ed cases, does not clearly exceed t hat whi ch m ght
reasonabl y have been awar ded as support by a state court
after an adversarial proceeding.

Id. at 1110 n.12.

V.

Therefore, this Court concludes that it i s not appropriateto
apply the four part test set forth inCal houn to the present case.
Rat her, under Singer, it issinply for this Court to determ ne, as a
factual matter, whether the obligationis for alinony, nmaintenance or
support, and if so, to determ ne that the debt is nondi schargeabl e.

I n the present case, thereis nothing beforethe Court, by way of
affidavit or otherw se, fromwhich this Court can find that the
obligationcreated by the state court is for any ot her purpose than for
child support. Thereis sinply no suggestion, | et alone proof, that
the obligations were in the nature of a property settlenment.

Counsel for the debtor suggests that the debt is inthe nature of
a windfall. The answer to that is that a debt in the nature of a

w ndfall is nodebt at all. Yet theobligationinthis caseisclearly
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a debt whi ch has been created by a court foll owi ng an adver sary process
and is entitled to substantial, if not conclusive, weight.

I n the end, the debtor's position that Cal houn requires this Court
to reviewthe reasonabl eness of the state court judgnment woul d i ndeed
require this Court to becone a "super-divorce" court. This Court is
simply unwilling to interpret Calhoun in such a broad way.

Accordingly, the plaintiff's notion to dism ss the counter-
conplaint is granted and the debtor's obligations are held

nondi schar geabl e under 11 U. S.C. § 523(a)(5).

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:

cc: Kirk McMul | en
Mar k Shapiro
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